The citation before me, No. 2702082, alleges a fisignif-

leant and substantial" violation of the noted standard and
alleges as follows?

Berms or guards were not provided on the outer bank
of elevated roadway for a distance of approximately
800 feet, where two International 350 pay haulers
were observed hauling spoil material to the dumping
location at the Kincheloe Pit.'

The cited standard requires that 8iberms or guards . . .
be provided on the outer bank of elevated roadways *fi

Inspector James M. Bailey of the Federal Mine Safety and
Health Administration (MSHA) was conducting a regular inspec-
tion at the Graf ton Coal Company Kincheloe Pit on October 16,
1985, when he observed two International 350 pay haulers
carrying overburden over the haulage road*  According to
Bailey the elevated portion of the road was" approximately 800
feet long and rose to an elevation of 40 feet above the
surrounding ground.  One side of the road abutted the hill-
side and the other side* unprotected by any berm or guard,
sloped down an embankment.  It Is not disputed that the
embankment at its steepest location had a 68% slope*

Bailey recalled that the road was approximately 14 to 15
feet wide with the exception of two locations where the trucks
could pass and that the pay haulers were approximately 14
feet wide.  These measurements were rough estimates not made
with a tape measure or other measuring device*  According to
Bailey there was absolutely no evidence of any berm along the
entire length of the elevated road and no evidence that any
berm had ever existed there.

Bailey concluded that under the circumstances It was
reasonably likely for serious Injuries or fatalities to occur
if one of the vehicles should overtravel the road and over-
turn down the unprotected embankment.  He also observed that
the road was composed of nature spoil material and that rain
would make the material slippery and more likely for a
vehicle to lose control. Bailey also believed that the
violation was the result of operator negligence.  According'
to Bailey the mine foremanr Al Schrockr admitted that he knew
the roadway was not bermed.  Bailey had also issued three
citations over the preceding year for similar violations at
other Grafton mines*

Grafton Safety Director, Steve Cvechko was not present
at the Kincheloe Pit on the date of the violation.  Cvechko
did however pace off the cited road and found it to be 25
fee4** wide at its narrowest location*  He opined that theore told Slaton "that there had been
